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I, Lindsay D. Puckett, declare as follows: 

1. I am an attorney at law duly licensed to practice before all courts of the State of 

California.  I am an attorney at Best Best & Krieger LLP, attorneys of record for Respondent 

Cardiff School District (“District”), in the above-captioned action.  As one of the attorneys for the 

District, I am familiar with the proceedings in this matter, as well as the records maintained in my 

office relating thereto. 

2. I have personal knowledge of the following facts, and if called to testify, I would and 

could testify competently thereto. 

3.  On November 19, 2019, I requested a hearing before this Court at 8:30 a.m. on December 

4, 2019 on the District’s ex parte application to clarify the CEQA portion of the Court’s Ruling 

issued on November 18, 2019. I sent an email notifying opposing counsel, Rebecca Reed, of such 

hearing the same day, when she also requested that the District halt any construction of the 

Project, including construction outside the Land and Water Conservation Fund Act grant 

boundary. Over the course of multiple electronic communications between us, it became apparent 

that the parties disagree as to whether granting the Petition for Writ of Mandate under CEQA 

requires the District to halt ongoing construction occurring outside the grant boundary. A true and 

correct copy of that correspondence is attached as Exhibit A.   

4.  In the course of my deliberation with Ms. Reed, I cited to statements made by her at the 

October 4, 2019 hearing on Petitioner’s request for a preliminary injunction. A true and correct 

copy of the condensed transcript for that hearing is attached as Exhibit B.  

5. In the course of my deliberation with Ms. Reed, I also cited to statements made by this 

Court at the July 24, 2019 hearing on Petitioner’s request for a temporary restraining order. A true 

and correct copy of the condensed transcript for that hearing is attached as Exhibit C.   

6. On November 20, 2019, Ms. Reed notified me of Petitioner’s own ex parte application to 

address the Ruling at 8:30 a.m. on December 2, 2019, to which I responded that the District’s ex

parte application had been moved to the same day per the Court Clerk’s suggestion. A true and 

correct copy of that correspondence is attached as Exhibit D.  





Exhibit A 



Lindsay Puckett 

From: 
Sent: 
To: 
Cc: 

Subject: 

Reed, Rebecca L. < Rebecca.Reed@procopio.com> 
Wednesday, November 20, 2019 12:29 PM 
Lindsay Puckett 
Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; 
Wanda Roybal 
RE: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Matt and Lindsay-- 

We've spent a lot of back and forth on the CEQA claim. However, I wanted to remind you both that the Court's order on 
the injunction is broader than the TRO. 
The Court starts out by saying that "Petitioner has established a reasonable likelihood of success on the merits of its 
claim that Respondent has breached the accountability requirements set forth in Measure GG by constructing 
improvements not authorized by Measure GG. Respondent has not made a sufficient showing that the improvements at 
issue are within the types of projects listed in Measure GG." The Court then goes onto discuss the LWCFA issue. As you 
know, we sued the District for taxpayer waste and sought injunctive relief with respect to improvements designed east 
of the 6(f)(3) boundary. See our proposed order on the injunction motion. This was separate from the LWCFA issue. I will 
be circulating a proposed order consistent with the Court's injunction ruling. 

Therefore, in addition to proceeding with construction without the Court's authority under CEQA, the injunction would 
also preclude construction with respect to some substantial improvements east of the 6(f)(3) boundary line. 

Please advise if you change your position on continued construction. 

Thanks, 
Rebecca 

From: Reed, Rebecca L. 
Sent: Wednesday, November 20, 2019 11:35 AM 
To: 'Lindsay Puckett' 
Cc: Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; Wanda Roybal 
Subject: RE: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Lindsay - 

With respect, you're not in a position to tell me what to draft and what to say to the Court. As a matter of 
professionalism and civility, I'll ignore your discourteous mandates and the tone. In that same vein andout of 
transparency, I'll let you know that I'm treating the Court's ruling as a tentative SOD and intend to ask for clarification 
and submit my own proposed SOD. 

I was informed this morning that the District continues with construction which we will continue to document for the 
Court's benefit. I continue to find it incredulous that on the one hand, you've taken the position that the Court's SOD is 
not clear and have reserved your own ex pa rte for clarification, and you also concede that the Court has not granted the 
District discretion to proceed with construction (see 14 Cal. Code Regs 15234 you cite below), and yet you've taken the 



liberty to instruct your client to proceed with construction. It seems only prudent that your client would stand down 
until the Court weighs in on the a'", I again implore you and your client to do the right thing. 

Rebecca 

From: Lindsay Puckett [mailto:Lindsay.Puckett@bbklaw.com] 
Sent: Wednesday, November 20, 2019 7:05 AM 
To: Reed, Rebecca L. . 
Cc: Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; Wanda Roybal 
Subject: RE: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Rebecca, when you make your request to the court to shut down the entire project, please make sure to note footnote 9 
in our Opposition Brief, Page 20 in response to your argument that the Project approval should be vacated. 

But even if, hypothetically, there were an error, the appropriate course would be to include only those 
mandates necessary to achieve compliance with CEQA and should be limited to specific project activities that 
are not in compliance. (Pub. Resources Code,§ 21168.9, subd. (b).) The courts may fashion remedies such that 
an agency may proceed with project activities during the remand period and that additional environmental 
review should only be required as consistent with principles of res judicata. (State CEQA Guidelines, § 15234.) 
Given the District must act quickly to bring the classrooms up to current safety and security standards and avoid 
escalating costs from delay, any remedy should allow the Project to move forward as quickly as possible. 

Also, please be sure to reference newly added 14 Cal. Code Regs. 15234, which states, in part, the following. I have 
attached the full guideline explaining how remedy works under CEQA on remand and the discretion courts have to 
fashion equitable remedies. 

(c) An agency may also proceed with a project, or individual project activities, during the remand period where 
the court has exercised its equitable discretion to permit project activities to proceed during that period. 

I also ask that you recognize the line of CEQA cases where courts have used their discretion to permit project activities 
to continue pending compliance with CEQA. 

And lastly, I ask that when you submit your statement that we met and conferred that you will include this entire email 
chain. 

Thank you, 

0 ,•,- .. ,_· .. -.,_., .. Lindsay Puckett 
Partner 
lindsay.puckett@bbklaw.com 
T: (619) 525-1378 
www.BBt<law.com Q,frt 

From: Lindsay Puckett 
Sent: Tuesday, November 19, 2019 6:18 PM 
To: 'Reed, Rebecca L.' 
Cc: Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; Wanda Roybal 
Subject: RE: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

I understand that you disagree with our legal position, but we have been clear we are not going to engage in name 
calling with you. 
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I am out of the office this Friday on a family matter and in Los Angeles Monday and Tuesday for a hearing. So I ask that 
you please not schedule a court appearance on those dates. 

r,;1 .··· _ .. ·-•, ----·-··-··--·· 
0 

Lindsay Puckett 
Partner 
lindsay.puckett@bbklaw.com 
T: (619) 525-1378 
www.BBKlaw.com Q.,;Q.; 

From: Reed, Rebecca L. [mailto:Rebecca.Reed@procopio.com] 
Sent: Tuesday, November 19, 2019 5:58 PM 
To: Lindsay Puckett 
Cc: Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; Wanda Roybal 
Subject: RE: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Lindsay - You're conflating the taxpayer waste claim that was at issue on the prelirninarv injunction with the separate 
CEQA claim. My comments at the injunction hearing applied solely to the injunction which was based on the taxpayer 
claim. We both know that so to use those comments in this fashion is gimmicky and disingenuous at best. My prayer 
for relief entitles us to set aside the environmental approvals. Notably, when we made that request for relief in our 
opening brief, reply and at the hearing, you did not take issue with it. You also mischaracterize the briefs. I have to say 
that your client is playing dangerously fast and loose, but so be it. I will take this up with the Court. 

Rebecca 

From: Lindsay Puckett [mailto:Lindsay.Puckett@bbklaw.com] 
Sent: Tuesday, November 19, 2019 5:45 PM 
To: Reed, Rebecca L. 
Cc: Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K.; Tyree Dorward; Matthew Green; Wanda Roybal 
Subject: FW: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Rebecca, 

We requested an ex pa rte hearing earlier today for December 4 @ 8:30. You are correct that Judge Maas is not available 
next week. We informed the clerk that we seek clarification on the CEQA portion of the Court's order received yesterday 
(Ruling attached). We will provide a copy of our papers to you when they are available. I assume from your email below 
that you intend to appear. 

The prayer for relief in Petitioner's Second Amended Petition for Writ of Mandate requests that the court "[s]uspend 
any and all activity pursuant to Respondent's approval of the Project that will prejudice the consideration or 
implementation of particular mitigation measures or alternatives until Respondent has fully complied wlth all 
requirements of the California Environmental Quality Act and all other applicable state and local laws, policies, 
ordinances and regulations as directed by the Court pursuant to section 21168.9 of the Public Resources Code." Your 
opening and reply briefs only challenge the adequacy of the EIR for the Project as it relates to the 6(f)(3) boundary and 
the LWCF Act and no other alleged environmental effect in the Petition. 

3 



Thus, any construction outside the 6(f)(3) boundary has no impact on the Court's ruling on the CEQA cause of action. 
Moreover, while the Court's ruling addresses the applicability of the exemptions, the CEQA portion of the ruling does 
not address the adequacy of the EIR and does not include any discussion of remedy under PRC section 21168.9. A court 
may limit its order to any one or more of the available forms of relief under CEQA, and any order shall include only those 
mandates that are necessary to achieve compliance with CEQA. 

And lastly, the Court's ruling on the preliminary injunction motion also provides no support for stopping construction of 
the project outside the 6(f)(3) boundary. At the preliminary injunction hearing on October 4, the Court asked you the 
following, "I just want to clarify. You're not asking me to shut down the whole project. You're just asking me to extend 
the temporary restraining order until the time of trial; right?" In response, you said, "That's correct, Your Honor." (10/4 
Transcript, at pp. 35:22-26.) In addition, at the temporary restraining order hearing on July 24, the Court stated in no 
uncertain terms, "I'm not going to stop work on the school, period." (7/24 Transcript, at p. 12:6-7.) 

Accordingly, consistent with the court's TRO and now Preliminary Injunction ruling, the District has been and continues 
to construct the school buildings outside the 6(f)(3) boundary. 

rv1 .-.- --·· ··----·- · ··· 
0 

Lindsay Puckett 
Partner 
lindsay. p ucket t@bbklaw .corn 
T: (619) 525-1378 
www.B8l<1Jw.com Q)::;J,; 

From: Lindsay Puckett 
Sent: Tuesday, November 19, 2019 2:54 PM 
To: Reed, Rebecca L. 
Cc: Matthew Green; Fontaine, Justin M.; Brizolis, Alex G.; Nielsen, Justine K. 
Subject: Re: STP v. Cardiff District's Intent to Proceed with Construction Despite Rulings 

Hi Rebecca. I'm in the car in route right now but wanted to let you know I will respond to your email later this evening 
when I am at a computer. 

0 .. ····· - . Lindsay Puckett 
Partner 
lind--,ay.puckett@bbklaw.com 
T: (619) 525-1378 
'v\11,'.Jy,tJl_Bf<J;r~v .;:orr _ Q_;,Q,; 

On Nov 19, 2019, at 2:14 PM, Reed, Rebecca L. <Rebecca.Reed@procopio.com> wrote: 

Matt- 

Your client wasted no time posting a press release following issuance of the Court's ruling on the 
injunction and CEQA claim. See attached. I will presume this was not done on advice of 
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counsel. Incredibly, your client omitted any reference to the CEQA claim and in particular the Court's 
grant of our petition for writ of mandate. As you know, given our success on the CEQA claim, we are 
entitled to set aside the environmental approvals. Therefore, I am mystified by your client's statements 
that it intends to proceed with construction. 

We just saw that you scheduled an ex parte hearing with the Court on 12/4 presumably with respect to 
the bond re: the injunction and the CEQA ruling. I presume Judge Maas was not available before 
12/4. It's cavalier at best to proceed with construction given the Court's ruling. By this email, I am 
asking that you confirm in writing by 5:00 today that your client will not continue with any construction 
authorized by the environmental approvals so that we can both ask the Court for clarification of the SOD 
on 12/4. 

Please do so immediately. If I do not hear from you, we will promptly ask Judge Maas's department to 
schedule an ex pa rte hearing with an alternative available judge for a TRO pending the hearing on 12/4. 

Rebecca 

REBECCA L. REED 
SENIOR COUNSEL 

P 619.906.57861 F. 619.788.55231 rebecca.reed@procopio.com 
525 B STREET, SUITE 2200, SAN DIEGO, CA 92101 

't •J f ,n 
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mailgw0l.procopio.com made the following annotations 

Tue Nov 19201914:14:59 

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email 
and any attachments hereto may contain information that is confidential and/or protected by the 
attorney-client privilege and attorney work product doctrine. This email is not intended for 
transmission to, or receipt by, any unauthorized persons. Inadvertent disclosure of the contents of 
this email or its attachments to unintended recipients is not intended to and does not constitute a 
waiver of attorney-client privilege or attorney work product protections. If you have received this 
email in error, immediately notify the sender of the erroneous receipt and destroy this email, any 
attachments, and all copies of same, either electronic or printed. Any disclosure, copying, 
distribution, or use of the contents or information received in error is strictly prohibited. 

<Cardiff District Announcement re Decision 11-19-19.pdf> 
<DOCS--3842207-vl--2019-11-18 Courts Ruling (Writ & Plj.pdf> 

This email and any files or attachments transmitted with it may contain privileged or otherwise confidential 
information. If you are not the intended recipient, or believe that you may have received this communication in 
error, please advise the sender via reply email and immediately delete the email you received. 
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mailgwO l .procopio.com made the following annotations 

Tue Nov I 9 2019 17:58:04, 

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any 
attachments hereto may contain information that is confidential and/or protected by the attorney-client privilege 
and attorney work product doctrine. This email is not intended for transmission to, or receipt by, any 
unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to unintended 
recipients is not intended to and does not constitute a waiver of attorney-client privilege or attorney work 
product protections. If you have received this email in error, immediately notify the sender of the erroneous 
receipt and destroy this email, any attachments, and all copies of same, either electronic or printed. Any 
disclosure, copying, distribution, or use of the contents or information received in error is strictly prohibited. 

mailgwO I .procopio.com made the following annotations 

Wed Nov 20 2019 12:28:50 

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any 
attachments hereto may contain information that is confidential and/or protected by the attorney-client privilege 
and attorney work product doctrine. This email is not intended for transmission to, or receipt by, any 
unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to unintended 
recipients is not intended to and does not constitute a waiver of attorney-client privilege or attorney work 
product protections. If you have received this email in error, immediately notify the sender of the erroneous 
receipt and destroy this email, any attachments, and all copies of same, either electronic or printed. Any 
disclosure, copying, distribution, or use of the contents or information received in error is strictly prohibited. 
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Court issues ruling in regard to Cardiff School rebuild  

Cardiff School District received a ruling yesterday from San Diego County Superior Court that granted a 
preliminary injunction and made certain other legal findings requested by a small group of nearby 
residents who oppose the Cardiff School rebuild project.  
 
The ruling is part of ongoing litigation brought by this group and primarily surrounds an issue tied to the 
school playfields.  
 
The issue stems from a $160,000 grant accepted by the City of Encinitas and the Cardiff School District 
more than 25 years ago to improve the school playfields. The grant was originally sought out by the City 
as a measure to provide additional public recreation space in what was then the newly formed City of 
Encinitas. The grant agreement included a stipulation that requires the District to obtain certain state 
and federal approvals when building any new structures within the then existing school playfield 
boundary.  
 
The current school rebuild plan calls for a small additional encroachment into the playfield and a 
corresponding grant agreement boundary adjustment to accommodate the project. The encroachment 
is less than 10 percent of the overall project site and the proposed boundary adjustment results in an 
increase to the recreational area. It also keeps the vast majority of the playfields intact while adding 
various enhancements to improve its functionality for school and community use.  
 
The District has been working closely with state and federal officials, including making additional 
submissions this past week, and remains confident that the boundary adjustment will be resolved in the 
near future.  
 
Meanwhile, the District will continue moving forward with construction on Phase 1 of the project, which 
sits outside of the playfield boundary in question. Phase 1 includes the majority of the new classroom 
buildings. Demolition, grading and underground utility work is nearly complete, and construction of 
classroom buildings will start this month and run through August 2020.  
 
Phase 2 will commence once the grant and litigation issues are appropriately resolved and includes the 
new multi-purpose building and new parking lot. It is anticipated that this phase will take place from 
June 2020 through Spring 2021, when the entire Cardiff School campus is scheduled for completion.  
 
In the near term, the District is considering its legal options with regard to the ruling.  
 
“This decision does not change the fact that the District continues to work in good faith to deliver Cardiff 
voters the new school they were promised as part of this bond measure,” said Cardiff School District 

 



 

Superintendent Jill Vinson. “We stand behind this project and the priority that it places on student 
safety and the educational programs of the District.”  
 
“The District’s priority has been and will always be the students,” added Siena Randall, president of the 
Cardiff School District board. “We will continue to put their best interests above the interests of others 
that have attempted to impede this project.”  
 
The Cardiff School rebuild project replaces the 60- to 70-year-old buildings on the school site with a new 
and modernized school that prioritizes school safety, learning spaces, traffic flow, community 
connection, green space and views, and an environmentally focused design.  
 
Funding for the rebuild comes from Measure GG, a $22M bond measure approved by nearly 66 percent 
of Cardiff voters in 2016.  
 
For more information on the project, construction updates, and 360-degree construction photos, visit 

www.cardiffschools.com/measureGG.  
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Barclays Official California Code of Regulations Currentness
Title 14. Natural Resources

Division 6. Resources Agency
Chapter 3. Guidelines for Implementation of the California Environmental Quality Act

Article 15. Litigation

14 CCR § 15234

§ 15234. Remand.

(a) Courts may fashion equitable remedies in CEQA litigation. If a court determines that a public agency has not complied
with CEQA, and that noncompliance was a prejudicial abuse of discretion, the court shall issue a peremptory writ of mandate
requiring the agency to do one or more of the following:

(1) void the project approval, in whole or in part;

(2) suspend any project activities that preclude consideration and implementation of mitigation measures and alternatives
necessary to comply with CEQA; or

(3) take specific action necessary to bring the agency's consideration of the project into compliance with CEQA.

(b) Following a determination described in subdivision (a), an agency or project proponent may only proceed with those portions
of the challenged determinations, findings, or decisions for the project or those project activities that the court finds:

(1) are severable;

(2) will not prejudice the agency's compliance with CEQA as described in the court's peremptory writ of mandate; and

(3) complied with CEQA.

(c) An agency may also proceed with a project, or individual project activities, during the remand period where the court has
exercised its equitable discretion to permit project activities to proceed during that period.

(d) As to those portions of an environmental document that a court finds to comply with CEQA, additional environmental
review shall only be required by the court consistent with principles of res judicata. In general, the agency need not expand the
scope of analysis on remand beyond that specified by the court.

Note: Authority cited: Section 21083, Public Resources Code. Reference: Sections 21005 and 21168.9, Public Resources Code;
Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal. 4th 439; Preserve Wild Santee v. City

http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I9B44DC50D47F11DEBC02831C6D6C108E&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I8FC24D50D48811DEBC02831C6D6C108E&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I95DAAA70D48811DEBC02831C6D6C108E&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=ID3C97690D48811DEBC02831C6D6C108E&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21083&originatingDoc=I226033E4A95F4B099E813CC93F3D2321&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21005&originatingDoc=I226033E4A95F4B099E813CC93F3D2321&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000220&cite=CAPHS21168.9&originatingDoc=I226033E4A95F4B099E813CC93F3D2321&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031223828&pubNum=0004040&originatingDoc=I226033E4A95F4B099E813CC93F3D2321&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028920037&pubNum=0004041&originatingDoc=I226033E4A95F4B099E813CC93F3D2321&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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of Santee (2012) 210 Cal. App. 4th 260; Golden Gate Land Holdings, LLC v. East Bay Regional Park Dist. (2013) 215 Cal.
App. 4th 353; POET, LLC v. State Air Resources Board (2013) 218 Cal. App. 4th 681; and Silverado Modjeska Recreation and
Parks Dist. v. County of Orange (2011) 197 Cal. App. 4th 282.

HISTORY

1. New section filed 12-28-2018; operative 12-28-2018 pursuant to Government Code section 11343.4(b)(3) (Register 2018,
No. 52).

This database is current through 11/8/19 Register 2019, No. 45

14 CCR § 15234, 14 CA ADC § 15234
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1 VISTA, CALIFORNIA 1 
2 FRIDAY, OCTOBER 4, 2019, 2:18 P.M. 2 
3 3 
4 THE COURT: Save the Park. 4 
5 MS. REED: Good afternoon, Your Honor. Rebecca 5 
6 Reed on behalf of the plaintiff. 6 
7 MR. FONTAINE: Justin Fontaine on behalf of the 7 
8 plaintiff. 8 
9 MR. GREEN: Good afternoon, Your Honor. 9 

10 Matthew Green on behalf of the defendant Cardiff School 10 
11 District. 11 
12 THE COURT: Welcome. I'm presuming the vast 12 
13 majority of the gallery is here to watch the phenomenal 13 
14 oratory. 14 
15 MS. REED: Your Honor, I have with me today 15 
16 Eleanor Musik and Bill Garrity, two of the members of 16 
17 Save the Park, Build the School, residents of the city 17 
18 of Encinitas who are presently paying property taxes 18 
19 that are funding the school's project. 19 
20 THE COURT: All right. 20 
21 MR. GREEN: Your Honor, we have a couple of 21 
22 representatives from the Cardiff School District, Jill 22 
23 Vinson, the superintendent; a couple members of her 23 
24 staff; as well as our bond program manager, Randy 24 
25 Peterson. 
26 THE COURT: I think somebody has been present 

25 That is not what the case law says. We've 
26 cited extensively the Blair and Wirin cases where it 

27 for somebody on virtually every hearing. 27 
28 So I know I was helpful in my tentative ruling. 28 
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certainly on the temporary restraining order hearing, 
but also in the context of our other briefing in this 
case. 

But what we're talking about there, as the 
Court is aware, is the district's design and intended 
construction of improvements in George Berkich Park. We 
know that George Berkich Park is a federally protected 
park for which the district obligated itself to hold in 
perpetuity for recreational use only, absent the 
National Park Services' consent to a conversion in which 
case it would obligate the district to exchange in-kind 
land. In other words, they're going to take this land 
to do some improvements, and they're going to offer up 
an in-kind exchange piece of land for recreational use 
to substitute for its conversion of that land. 

As we sit here today, it's undisputed that the 
district has not obtained National Park Service approval 
for their improvements. And what they're asking the 
Court to do is say, "Don't mind that, Your Honor. 
Likely we' re going to get it, allow us to plow forward 
into the park during the pendency of this litigation." 
And actually I' 11 quote their opposition. They say, "It 
is immaterial to this Court and to the plaintiff whether 
or not that will constitute a violation of federal law." 

says definitively, absolutely, that a violation of 
either state or federal law constitutes taxpayer waste. 

Page 4 

1 You've heard what I have to say on that. I know it is 1 
2 probably not until the next hearing where I see some of 2 
3 this stuff. 3 
4 So it is your motion, you get the floor first. 4 
5 MS. REED: Yes. Thank you, Your Honor. 5 
6 I'm going to start out by saying the injunctive 6 
7 relief that we're seeking would be through the trial 7 
8 date set in this case on a taxpayer waste claim which is 8 
9 currently scheduled for January 17. So we are looking 9 

10 at a relatively short duration of an injunction that 10 
11 would mirror the TRO relief that the Court already 11 
12 granted in this action. 12 
13 And just as an overview, the Court's aware the 13 
14 plaintiff has sued the school district for three claims, 14 
15 one being CEQA, violations of CEQA, the other is reverse 15 
16 validation, and the other is taxpayer waste. 16 
17 We have moved for both TRO relief and now 17 
18 injunctive relief based on the taxpayer waste claim 18 
19 only. And I think that's relevant for purposes of what 19 
20 we're doing today, because we've moved on the basis of 20 
21 that claim under really what are two distinct theories 21 
22 of liability. They are two vehicles or avenues by which 22 
23 the Court can get to the relief we're seeking today. 23 
24 And I think, after having read all of the 24 
25 briefing and to distill sort of, I think, the essential 25 
26 arguments for the Court, I'm going to focus on the 26 
27 violations of federal law. And when I say that, the 27 
28 Court has had the opportunity to preview that issue, 28 
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Full stop. 
And I think Your Honor will notice from their 

opposition, they don't address those cases because they 
can't. So they pivot. And they talk about things like, 
we don't have standing under the federal agreement to 
prosecute or to enable us to get injunctive relief. 

This Court knows, we're not suing under a 
third-party beneficiary under a contract. We're suing 
as taxpayers who are expending moneys in furtherance of 
this project that are being used admittedly for the 
purpose of violating federal law. 

The Court's already granted TRO relief on this 
basis. This is the vehicle the Court drove to the TRO 
relief that we have currently in place. 

And the law unequivocally supports the Court's 
determination at the TRO stage, and it supports issuing 
an injunction now. I'll tell you why. It is very 
simple. 

We are suing for taxpayer waste. We're not 
asking this Court to restrain necessarily just use of 
money, which the Court, I know, will appreciate. It 
can't grant injunctive relief of that sort. 

What we're suing for is, and what we're asking 
for injunctive relief with respect to is, the use of 
taxpayer money in violation of federal law, which will 
be used to injure George Berkich Park. If they start 
tearing out the playfields and throwing their 
improvements in there in violation of federal law~ we're 

!:'age 5 

Pages 2 to 5 
LITIVATE REPORTING+ TRIAL SERVICES! 877.771.3312I litivate.com 



Transcript of Proceedings October 04, 2019 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

dealing now with damage to real property. 
And so not only do we check the box with 

respect to taxpayer waste, because we have undisputedly 
a violation of federal law here and the intent to 
violate by going to the park, we check the separate box 
and the separate layer for preliminary injunctive relief 
because we've got resulting damage to real property 
under the Civil Code, and the Court's well aware that's 
3387. 

So in this case and, frankly, having dealt with 
many preliminary injunction motions, this case is so 
rock solid on the probability of prevailing at trial. 
It's the Blair and Wirin cases that haven't been negated 
here, that haven't been refuted. And given that, the 
law says if we make a really strong showing on that, 
then it lessens the harm that we have to demonstrate on 
balancing the equities, but I'm going to address the 
harm because it's really clear we also meet that box, we 
check that box. 

Clearly, if they go in and plow ahead and 
violate federal law, put their improvements into the 
park, we're dealing with irreversible or at least just 
very significant damage to the park. 

And I want to go to, Your Honor -- and I hope 
you bear with me for a moment -- to the sequence of 
events in this case I think is really pertinent for 
purposes of this motion, because I realize they're going 
to decry the delay in their construction schedule~ the 

t'age 6 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

we alleged taxpayer waste. A couple weeks after we 
filed our complaint, the district went ahead and plowed 
ahead and sought their coastal development permit so 
they can break ground. They hadn't resolved their issue 
with NPS, but they said, "I don't care. You filed the 
lawsuit. We don't care. We want our CDP and we're 
going to go ahead and move forward with our design." 

April 22, so now a few days after they get 
their -- or they apply for their CDP, the district's 
attorney writes to the California State Parks and says, 
"We can't comply with the agreement. We can't 
acquire" -- and I'm quoting this -- "additional property 
for park purposes for boundary adjusting conversion. 
And we must work within the confines of our existing 
school site." 

In other words, the district notified the state 
parks, we can't comply with the federal law. 

So what do they do? Do they stop there? Do 
they consider a redesign to get out of the park? No. 
Two months later approximately, the district breaks 
ground. They have their CDP. They start demolition. 

A month later, they go get their grading 
permit. When they got their grading permit, that 
green-lighted their ability to go into the park. And we 
came here promptly to the Court and said, "You've got to 
help, Judge. You've got to help, Your Honor, because 
they're going to go ahead and violate federal law if no 
one stops them." And thankfully, Your Honor did. You 
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delay in getting their school built. I appreciate that. 
But let's talk about what the district did to set itself 
on this course they have taken in the place we are now. 
Because if we look at the salient facts in this case, we 
didn't need to be here. All of this could have been 
avoided. 

It goes back to the district certification of 
their EIR back in February 2019 where they included this 
design in the park and they said, "We're aware we have a 
federal agreement out there that we're going to need 
approval in order to do this." And in the EIR they say, 
"but we think we're going to get it." They speculated. 
"We think we're going to get it." 

March 26, after they certified their EIR, about 
a month later, the California State Parks, which acts as 
the intermediary or the liaison for reviewing an 
application for conversion of the land to submit onto 
National Park Service for approval, California State 
Parks tells them, "We've looked at your design and, 
quote, 'It is unlikely that OGAlS, the California State 
Parks, will recommend the boundary adjustment, and the 
City and the school district should consider -- should 
continue to consider other options in moving forward 
with their proposal. "' 

What are they being told at that time? We're 
not likely to approve this. Consider other options that 
gets you out of the park. Do they do that? No. 

So what did we do? We filed our complaint and 
Page 7 
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stopped them at that juncture. 
If we look at this, you're hard pressed -- I 

mean, I represent developers -- hard pressed to find any 
prudent developer who would move forward, break ground 
without the required approvals like this. 

And I suggest it's because they're dealing, 
frankly, with their own money, their own profit margins. 
The district moved ahead and did this, putting the 
taxpayer money at risk, using somebody else's money, 
quite frankly, my client's money, to move ahead in what 
I view to be a very cavalier and reckless course of 
action. 

So to the extent they decry prejudice, they 
assumed this risk. They captained this ship, and that's 
why we' re here. 

Let's talk about what they want to do, the park 
right now, what they are asking the Court for. They're 
asking for retention pond. What you're going to hear 
from there is, "Your Honor, those are just grassy 
swales. We're going to take out sections of the park 
and put in grassy swales. You know what, kids can roll 
in them." That's what they said before city council. 
Okay. I mean, really they are recreational. Kids can 
roll in the swales and play in them. 

Well, that, in and of itself, if we read the 
LWCFA, the agreement that governs their obligations with 
the National Park Service, what that says is that even, 
as you can see, that's a passive use of the park, that's 
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1 a conversion, and you have to have NPS approval. They 1 
2 don't have it. They can't tell you today they have it 2 
3 because they don't. But unless there is a suggestion 3 
4 that perhaps no harm, no foul, we'll put our retention 4 
5 pond in, we' 11 plow forward. We can restore it later. 5 
6 No big deal. That's not accurate. 6 
7 And, in fact, we've got a case that we cited in 7 
8 our briefing called Keith versus Superior Court. And in 8 
9 that case a developer did just this. A developer wanted 9 

10 to put in retention ponds for its project on adjacent 10 
11 property. They couldn't get a license for it, but it 11 
12 went ahead and designed and constructed for it anyhow. 12 
13 And the trial court refused to grant an 13 
14 injunction because the developer said, "Listen, if we 14 
15 can't do this, our whole project goes south. We can't 15 
16 carry forward based on our construction schedule." 16 
17 The court of appeal said, "No. No." 17 
18 The injunction should have issued. The 18 
19 retention ponds are serious damage to land. Keith 19 
20 versus Superior Court. Severe, severe damage to land 20 
21 sufficient to warrant an injunction. But I think what 21 
22 was interesting in that case and perhaps even more 22 
23 
24 
25 
26 
27 
28 

germane, is the Court -- in that case, the developer 
decried on appeal the balancing of the equities. 

Look at the harm to us. There is very little 
harm to them. We're putting in retention ponds. Of 

23 
24 
25 
26 

course, and you know what, you knew that you didn't have· 27 
28 a license to do it. You knew it, and you did it anyway. 

Page 1.0 

accountability of an agency to the taxpayers who they 
went to and asked to do this project, and then they take 
this money and use it in violation of law. 

But if the Court's willing to even entertain 
the notion that they would endure $1.6 million in harm 
through trial, then I'd certainly ask for the evidence 
to support it, because I've been through their briefing. 
And we have a conclusory statement by the bond manager 
that that's just simply going to be the harm, that the 
City may, in fact, shut down this project. 

And I will tell you, Your Honor, if this was 
evidence that came in post all the filing -- but we 
checked with the City. Frankly, they make no effort 
after the TRO to go to the City and talk about what was 
really going to happen if this injunction issued. 

The City called the district, developmen_t 
services, to say, "What are you guys going to do about 
your retention ponds if the Court issues an injunction?" 

And we were told by staff -- I have an email I 
can circulate to everybody -- staff, that -- they told 
staff at the City, "We' 11 just do a redesign." You 
know, not the sky is falling. We're going to be so 
prejudiced, we'll suffer $1.6 million in damages. 

And I think the Court ought to consider those 
things on the bond and require them at least to put up 
some sort of evidence to support the numbers they've 
asked for. Thank you 

THE COURT: Thank you very much. 
Page 12 

1 And under that type of set of facts, I'm not 1 
2 balancing the equity. We're not balancing the equities 2 
3 in considering the harm to you, because you undertook 3 
4 this at your own risk. 4 
5 And that's the precise situation we have here, 5 
6 Your Honor. In a nutshell, that is the situation we 6 
7 have here. They can dance around the law. They can 7 
8 talk about privity of contract and all these other 8 
9 things that are designed clearly to be red herrings, but 9 

10 what I've just explained to the Court is factual. It's 10 
11 supported by the evidence we submitted to the Court. 11 
12 And lastly, I'll address this notion that the 12 
13 Court should impose, if it is willing to grant 13 
14 injunctive relief, a _$1.6 million bond. That's what 14 
15 they are asking for through trial in January. It's 15 
16 incredible to me. 16 
17 First of all, we've cited a host of federal 17 
18 authorities that I know our trial courts follow that are 18 
19 persuasive to say that where there is a public interest 19 
20 that's being promoted in an environmental context like 20 
21 we have here, the Court really ought to impose a nominal 21 
22 bond. And I think that's the precise circumstance here. 22 
23 If you're inclined, Your Honor, to grant injunctive 23 
24 relief for trial, it ought to be a nominal bond, 24 
25 considering the public interest. We' re suing on 25 
26 taxpayer waste. 26 
27 I mean, what more of a public interest can you 27 
28 really promote at the end of the day, when we talk about 28 
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MR. GREEN: Thank you, Your Honor. 
As the Court's well aware, there is two prongs 

for preliminary injunction, likely its excess on the 
merits and balancing of the hardships. 

On the first prong, likely excess on the 
merits, you look at the pleading. What's the claims 
pled? They, as Ms. Reed has emphasized, are only 
seeking a preliminary injunction based on their taxpayer 
waste causes of action. 

Now, if you look at the second amended petition 
as to what is the waste claim that is actually pled, 
there is only one theory. It's that the items that are 
in issue -- their papers identify six now. It was 15 in 
the pleading, now we dropped to six -- that they claim 
are not in Measure GG's bond list. That's it. And they 
are trying to model their case after the taxpayers' 
San Diego Unified case at Hoover High School of the 
stadium lighting. That is the only taxpayer waste claim 
that's pled. 

And if you look at the actual -- you know, the 
prayer, and what they're actually seeking, it's, 
quote -- this is paragraph 2. It's, quote, "An 
injunction prohibiting the district's use of Measure GG 
bond funds from being used for any improvement not 
specifically listed in Measure GG as a waste of public 
funds." 

Under O'Connell, that is the only injunction 
that can be granted in this case. That's what's pled. 
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So we're just talking about a bond claim. 1 
Now, counsel hasn't even bothered to argue in a 2 

bond claim here today. I think it is evident from her 3 
papers that it's meritless with any arguments that 4 
special program classroom buildings are actually 5 
classrooms, because the EIR has the separate bullet 6 
point talking about the specialty classrooms, like 7 
makerspace, art, science, labs, those kind of things. 8 
That's the absurdity of the arguments on the bond 9 
claims. 10 

So what they've done instead is they've 11 
pivoted, for the first time in the reply papers they 12 
asserted that there is the second theory that's not tied 13 
to the bond. It's just you can't use tax dollars in 14 
violation of federal law. That's it. 15 

And I'd also note that last week when counsel 16 
sent me a proposed third amended petition to add this 17 
remedy that they're now trying to ask the Court to give, 18 
which I think is a concession that's not pled. 19 

So the sole claim that the Court needs to 20 
evaluate on the merits prong is the bond claim. That's 21 
it. And counsel's made no effort to address that here 22 
today. Our papers adequately address why every item 23 
that they challenge is listed in Measure GG. So I'm not 24 
going to go through all those, because that's set forth 25 
in our papers. 26 

Now, that issue of whether items are listed on 27 
the project list in Measure GG has nothing to do with 28 
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theory, you know, the big problem with that claim, aside 
from the fact it's not pled, that they don't have 
standing to enforce compliance with the LWCF agreement. 

The only thing that binds the district to the 
LWCF is a contract. It is a LWCF agreement that is 
between the district and the City of Encinitas on one 
hand, and the State of California on the other time. 
That's it. Those are the parties to that contract. 

So it really boils down to an issue of contract 
law. And counsel has admitted here, has in her papers, 
that they're not a third-party beneficiary. So I think 
essentially that ends the analysis there on that claim. 
They're not a third-party beneficiary. They can't come 
in and enforce the State of California's rights, 
specifically enforce compliance with the LWCF or the 
conversion process. They don't have standing to do 
that. They're merely an incidental beneficiary. And 
they don't dispute that. 

Instead, what they tell the Court is, "We' re 
not here as a third-party beneficiary. We're just here 
as a taxpayer, and we just have the broad power as a 
taxpayer, we can come in and challenge any violation of 
state or federal law." That's not the case. 

Under the LWCF regulations and our own 
agreement with the State, the district's agreement, only 
the Department of Parks and Recreation has the power to 
enforce and -- enforce compliance with Section CF, the 
conversion process. 
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the LWCF. That's an entirely separate issue. 1 
The Measure GG language itself warned voters, 2 

it specifically says to voters, quote, "Completion of 3 
some projects may be subject to further governmental 4 
approval or appropriation by state officials and boards 5 
to local environmental review and to input from the 6 
public." 7 

In other words, what the voters do at the time, 8 
what they did in 2016 in November election, they looked 9 
at the project list for Cardiff school, and they 10 
approved the use of bond funds for the types of projects 11 
listed. And clearly, each of the improvements they're 12 
talking about, for example, new soccer fields, one of 13 
the specific items is improving and upgrading the 14 
playfields. How can that not possibly be one of the 15 
types of projects that the voters approved? It clearly 16 
is. 17 

So this whole business of future approvals, 18 
here we're talking about approvals of the conversion 19 
from the State Department of Parks and Recreation and 20 
ultimately the National Park Service. That has nothing 21 
to do with whether the voters approved it or not. And 22 
given the bond claim is the only claim pled, and the 23 
fact that it is utterly meritless, the analysis can just 24 
end there. If you don't demonstrate a likelihood 25 
success on the merits, you don't even reach the second 26 
prong, balancing of hardships. 27 

Now, with respect to this new unpled waste 28 
Page 15 

Now, this whole general notion that -- well, 
essentially what they' re saying here is, "We' re going to 
step in because the State hasn't come in and enforced 
the LWCF agreement. That's -- we can do that because 
we're a taxpayer." 

Now, in San Bernardino County versus Superior 
Court, 2015 case, out of Division 2 of our Fourth 
Appellate District at 239 Cal.App.4th 679, page 686, the 
Fourth District says, quote, "It is the general rule 
that a taxpayer cannot maintain an action on behalf of a 
government entity to enforce a claim or demand inuring 
to the government entity. It has long been held that a 
government entity's decision whether to pursue a legal 
claim involves the sort of discretion that falls outside 
the parameters of waste under Section 526a and cannot be 
enjoined." 

That's what they're here trying to do. They're 
coming into court and saying, "We're a taxpayer, and the 
State hasn't enforced the agreement, so we, as a 
taxpayer, can come in and do that." 

Now, the Fourth District specifically holds to 
the contrary and says, "No, taxpayer suits do not allow 
that." So they may think that issues of standing are 
just legal gymnastics that we're throwing at the Court, 
but they're a lot more than that. They have no standing 
to be in this court to complain about or enforce any 
obligations that may exist under the LWCF agreement that 
inure to the State. They just have no standing to do 
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that. 
They've also made the suggestion in their 

papers that, well, we must have some ability to seek 
redress. And you know what? They do. It's called the 
Federal Administrative Procedure Act. That's their 
recourse. 

I would direct the Court's attention to Friends 
of Roeding Park versus City of Fresno. It's a federal 
district court case, because that's where APA claims are 
litigated. It's Eastern District of California case out 
of 2012, 848 F.Supp.2nd 1152, at pages 1160 to 1161. 

In that case a nonprofit group was challenging 
the City of Fresno's expansion of their zoo into areas 
that were subject to Section 6F3 provisions. And they 
allege that that expansion would violate the LWCF Act. 

Interesting, what the Court held there, the 
district court said, is the LWCF Act provides no private 
right of action. There is no private right of action 
under the LWCF Act is what that Court held. They said 
instead, the proper remedy is the Federal Administrative 
Procedure Act. 

Now what happens there is there is this 
conversion process which the district has been working 
on for 18 months with the State of California, with 
Department of Parks and Recreation. And ultimately DPR 
will make a recommendation to National Park Service and 
seek ultimate final approval for conversion. 
what happens. 

That's 
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need to do. They have no standing in this court. 
THE COURT: Can they do that before a decision 

is made by the federal -- so at some point under your 
argument, California will recommend to the feds some 
exchange. I don't really have that evidence in front of 
me. But where you're at in the process of it's just 
argument at this point, but don't they have to wait 
until that happens before they could file an 
administrative act, whereas what they're trying to do 
and their argument is that in the interim, the 
construction is just going to continue, which their 
findings, any remedy is virtually impossible at that 
point. I'm not saying they're right or wrong. But 
you're telling me that their remedy is to file an 
administrative act. But can they do that? 

MR. GREEN: You're correct, Your Honor. They 
need to wait for a final decision from NPS. However, 
there are administrative remedies available for them 
along the way. So they do have that avenue. And that's 
under the City of Fresno case. That's what it says. 

These community groups that are challenging 
LWCF Act violations, that's a remedy. All of the 
Administrative Procedure Act, that's it. 

And it sort of leads me to the next issue, 
Your Honor, about what their concern is about they're 
claiming and professing environmental injury and 
protecting the playfields. That's their big pitch to 
this Court on why they think they get an injunction. 
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Now, under the Administrative Procedure Act, 
they would need to -- there is remedies that they have 
to exhaust in that that you ultimately end up with a 
final federal administrative decision. 

If they have an issue with what NPS ultimately 
decides about it, they don't like the mitigation 
property. They certainly make that clear about what 
they disagree about the nature and kind of property that 
we have offered up to deal with the boundary adjustments 
and everything we want to do with the playfields. But 
they can go to federal court on a federal writ under 
Administrative Procedure Act and challenge it. That's 
their redress. It is not in this court. 

The other thing that's interesting to know 
about the City of Fresno case is there was actually a 
taxpayer waste claim that was included by that nonprofit 
group that was challenging the zoo expansion. And in 
addressing those claims, the waste claim being based 
also on LWCF Act violations allegedly, the Court said - 
didn't even need to address it, because it already held 
that there is no private right of action LWCF Act. And 
they just went to the other claims. 

Interestingly enough, in that case there was 
actually a bond that the City of Fresno had issued. And 
there were issues about whether the bond authorized it. 

So under that case, there is no private right 
of action under the LWCF Act. They have to file the 
Administrative Procedure Act claim. That's what they 
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Now, the problem with that is the only 
remedy -- or excuse me -- the only claim that they're 
relying on for the preliminary injunction is taxpayer 
waste. The injury that taxpayer waste claims are trying 
to prevent is injury to the public fisc. It is 
protecting the taxpayers' pocketbook. It's purely 
monetary. I think counsel has pretty much acknowledged 
that that's a monetary injury. 

So they made a decision for whatever reason, a 
calculated decision, not to ask this Court for a 
preliminary injunction under CEQA. Environmental 
injury, therefore, is completely irrelevant. We're 
looking at injury to the public fisc. Injury to the 
public fisc, under the Loder versus City of Glendale 
case, and it says in that case, an alleged improper use 
of tax funds is, quote, "monetary" -- "is a monetary 
harm and is insufficient to justify the issuance of 
preliminary injunction." 

So environmental injury, they talk about all 
these CEQA cases that they rely on. That may be 
relevant to a CEQA analysis. It's not relevant to a 
taxpayer waste analysis. 

The other thing I would point out is, even if 
it was, there is no environmental injury that's 
happening here. Under the LWCF agreement and the 
regulations and the act, the sole remedy is conversion. 
The federal government doesn't just get to tie a 
property up in perpetuity for recreational use without 
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giving a grantee, which here is the State of California 
and ultimately goes to the district, the ability to 
convert the property. There is a process. 

The sole remedy is a conversion. That's what 
we've been engaged in in that process. In other words, 
it is provision of mitigation property. That's it. 
Under no scenario does the State of California or anyone 
else have the ability to come in and demand restoration 
of this area of the playfields. They cannot demand 
buildings to be torn down. All they ·can do is demand 
mitigation property. That's it. 

And I know counsel wants to get this Court's 
engaged in whether this mitigation property that exists. 
She's taken some comments made by district's counsel, 
bond program manager, that I would say are taken out of 
context, and is trying to have the Court decide on that 
whether there is mitigation property available. 

Interestingly, I would note that the school has 
an entirely under 10-acre site, Ada Harris. So what's 
being discussed right now with the State is Cardiff 
school. We had proposed a -- we proposed that the 6F3 
boundary adjustment, what's been proposed is at the 
Cardiff school site. 

So why is district counsel and the bond program 
manager making statements about Cardiff school site? 
Because that's what the proposal that is discussed. 
It's actually a proposal that adds 2,000 square feet to 
the overall acreage anyway of the recreational area. 
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They don't have that remedy. They have no 
rights in this property, period. They've been an 
incidental beneficiary and able to use it as a member of 
the community during nonschool hours. They have no 
other rights in that property, period. 

There is certainly not the ability to demand 
buildings being taken out or that area be restored. If 
there is any interest that's created under the whole 
scheme is that there is recreational areas. And that 
there is recreational -- with respect to this property, 
there would be other recreationals of similar like and 
kind. And so what their concern is and why they allow 
conversions is, okay, you can convert the property as 
long as there is mitigation property provided. 

So as long as the district provides mitigation 
property, which is for recreational use and we follow 
through that process, there is no issue. We have the 
right to convert the property. And they don't have the 
ability and no one has the ability to state -- to do 
that, to demand restoration. Because like I said, this 
whole remedy is mitigation. 

So just going backwards here a little bit, 
again, there is no environmental injury here. Okay. 
They' re here on a taxpayer waste claim. That's it. 
It's a financial injury. We don't want them using 
taxpayer dollars. It is purely monetary. You can't 
then bootstrap the CEQA claim that you're not in court 
here asking a preliminary injunction on and claim that 
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THE COURT: Let me ask you a question, because 
maybe I'm misunderstanding you. Since you're saying 
that the only remedy that the State or the federal 
government could do would be to take some other site, so 
they wouldn't have the right to go back in and say, take 
these improvements out, doesn't that build on their 
argument as to why preliminary relief is warranted 
because they're not going to be able to have to force 
the school to put it back in the condition it was before 
if I let you go forward. Did I misunderstand you? 

MR. GREEN: Let me clarify. Again, what hooks 
the district in here is a contract with the State of 
California. And the remedy in that contract is specific 
performance, which is to provide mitigation property. 

THE COURT: I'm saying -- you told me that they 
don't suffer any harm by allowing this to go forward and 
if ultimately it was ruled against the school district 
that they could go ahead and put everything back. Then 
you just told me there is no right to put it back later 
once the school district has done something. And that 
to me made their argument. That's why I'm confused. 

MR. GREEN: But neither the State of California 
nor this group of neighbors has the ability to prevent 
the district from converting the property. They can't. 
That remedy doesn't exist. It would essentially amount 
to a taking of our property that we can't ever use for 
school purposes, which is the paramount purpose of this 
land. 
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environmental injury is the injury that justifies the 
injunction. It can't be the case. 

It's simply a financial harm. Again, under no 
theory -- the point of why there is no -- it's not 
irreparable, because what happens as part of the 
reparation is mitigation property, not restoration, not 
tearing down of buildings. This isn't a CEQA case. 

They cite to the case, City of LA case. 
Developer wants to build a 26-story office building. 
And CEQA, they're in court for preliminary injunction. 
Yeah, there is issues about potential teardown of that 
building. But taxpayer waste claim, there is no -- you 
know, there is no risk of that happening. That's why 
there is no irreparable injury to them. 

Again, I would add there is no injury to their 
rights. They don't have any rights. Like I've said 
before, they don't have standing to come in here and 
enforce LWCF. There is no standing. They don't have 
that ability. 

They have to get past the likely excess on the 
merits prong, and they haven't. Again, this whole issue 
is we're talking about an unpled claim. Their only 
theory is that the improvements aren't listed in 
Measure GG. 

Just a couple other points, Your Honor. The 
only harm they've identified is monetary. You know, 
they may not think of the harm -- much of the harm that 
there is to the district and the students, but if the 
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1 district's enjoined, it's going to delay the project by 1 
2 an entire year because there is a strict schedule. 2 
3 The classroom buildings have to be -- the new 3 
4 classroom buildings have to be completed by next summer, 4 
5 and then the teachers can move out of the portables and 5 
6 move into the new classroom buildings and the students 6 
7 can then go into those new classroom buildings next 7 
8 fall. 8 
9 If this injunction is issued -- and yet they 9 

10 like to talk about how it's speculative abcut whether 10 
11 the City might shut down the project with respect to the 11 
12 CEP. I think it's the mere certainty that that's going 12 
13 to happen. 13 
14 I can tell you what is certain is they' re going 14 
15 to go to the City of Encinitas if they get a preliminary 15 
16 injunction and tell the City that they need to shut down 16 
17 the project. That's what they've done in the past. I 17 
18 wouldn't be surprised if that letter is already drafted 18 
19 in anticipation of getting a preliminary injunction. I 19 
20 think that's a surety that's going to happen. 20 
21 You're talking about a yearlong delay. You're 21 
22 talking about the district's youngest students, 22 
23 kindergarteners and first-graders at the Cardiff school 23 
24 site, being stuck in portable classrooms for an entire 24 
25 extra year. You're talking about the second- and 25 
26 third-graders at Ada Harris Elementary who are 26 
27 temporarily being relocated during this project of 27 
28 having to also stay in portable classrooms for an entire 28 
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In that case a developer just decided to go and 
build retention basins on the plaintiff's access 
easement. Clearly they had a right to an access 
easement. Granting injunction on that case certainly 
makes sense. Unlike that case, there is no rights here. 
They don't have any rights to the playfields, which they 
constantly call a "park." They're playfields. That's 
what they are, the school's playfields. So that's - 
really that case is of no assistance to them at all. 

Essentially they just -- I think they thought 
they'd come into court here and just get the TRO 
extended into a preliminary injunction. I think it is a 
little unfair. I think when we were here on the TRO, 
Your Honor, I think you commented that you had 1300 
pages of documents in front of you. And there was just 
no way you could possibly have gotten through all that, 
especially on an ex parte. I think last time -- 

THE COURT: I think that's when I renamed the 
case "Save the Trees," not "the Park." 

MR. GREEN: Yes. I think last time when we 
were here, Your Honor, you essentially told counsel, 
Look, I'm going to need to decide this case on the 
merits. One of you is going to be happy, one of you is 
not, but I can't decide this case -- you told us you 
can't decide this case on an ex parte basis. 

I think it's a little unfair to just rely on 
the fact of what the Court did in issuing the TRO. The 
other thing I would point out about the TRO is that it's 
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1 next year. That is a severe nonmonetary impact on the 1 
2 district and its students. 2 
3 I guess a couple other points, Your Honor. 3 
4 Counsel went through this whole timeline that they had. 4 
5 They point back to March emails that suggest -- you 5 
6 know, talk about whether all -- what all those things of 6 
7 the district's proposed conversion and all that. 7 
8 THE COURT: Wasn't that really, though, in 8 
9 response to your defense that they waited too long to 9 

10 bring it? They're saying -- I mean, I understand these 10 
11 things take time. I read that, as you raised the point 11 
12 in your papers, they waited too long to bring this. 12 
13 They waited until whenever it was that they filed it. 13 
14 And that was -- that affects their injuries. Whereas I 14 
15 took all of that argument to say wasn't until they went 15 
16 in and started tearing out trees and got a grading 16 
17 permit that we felt we had to come in. That's why we 17 
18 waited for that period of time. 18 
19 I don't think that that's going to be the 19 
20 argument. The Court could go in either direction, so if 20 
21 that saves you some. 21 
22 MR. GREEN: That's fine, Your Honor. That's 22 
23 fine. I appreciate your comment. 

broader even in what the relief is that they're asking 
for in this case. 

Again, as I read the prayer and the injunction 
that they're seeking, it's an injunction against the use 
of bond funds. That's it. It's nothing more than that. 
The TRO is broader than that and covers construction, so 
the continuation of the TRO that was issued previously 
does not make sense. It is beyond the relief that 
they're even seeking in this case. 

THE COURT: So in reality, though -- but if I 
grant an injunction precluding use of the bond funds to 
do something, doesn't that in effect prevent the 
grading? Are you telling me there is some other source 
of funds that you can magically move over? 

MR. GREEN: There are only bond funds that are 
allowed, Your Honor. Yes, it doesn't have the practical 
effect of doing that. I know it's a technical point, 
but I just want to add it since they're here asking the 
Court to essentially rubber-stamp the TRO and extend it 
out to January. 

THE COURT: Okay. I just wanted to check. I 
didn't know if there was some other set of concepts I'm 

23 unaware of. 
24 Just a couple other points, Your Honor. They 24 
25 cite to this Keith versus Superior Court case which they 25 
26 claim supports an injunction with respect to its 26 party. 
27 retention basins in this case. Our case is it's partial 27 
28 infiltration basins. 28 
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MR. GREEN: No, Your Honor. 
THE COURT: All right. You're the moving 

MS. REED: I'll briefly reply, Your Honor. 
Just listening to that argument, frankly, the~ 
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1 just missed the mark. 
2 THE COURT: So let me ask you a question, just 
3 so he doesn't feel like I was only ganging up on him. 
4 You filed a CEQA claim. Why didn't you come and get the 
5 restraining order as part of the CEQA claim? 
6 MS. REED: Your Honor, I'll be candid. They 
7 attempted the CEQA claim on demurrer based on 
8 exhaustion, which I knew that if I had moved on the 
9 basis of CEQA, they would have raised the exhaustion, 

1 before, you certainly have a right to review it. 
2 MS. REED: Thank you, Your Honor. 
3 I will say this: This issue about what the 
4 remedy is under their federal agreement, I'm at a loss. 
5 They're talking about a conversion of land and 
6 exchanging in-kind land that they have admitted in the 
7 documents they can't do. And I haven't tortured that 
8 letter. I urge the Court to read it in its entirety. I 
9 haven't cherry-picked it. It's what it says. 

10 which would have been very difficult for the Court to 10 
11 then find that issue or suss that issue out in the 11 
12 context of the TRO and injunction. 12 
13 And we moved, in my view -- and, frankly, I 13 
14 think the CEQA claim has a lot of merit, but we moved 14 
15 based on taxpayer waste, because when I hear from them, 15 
16 they have no rights, they have no rights, they have no 16 
17 rights. How many times -- I should have counted it -- I 17 
18 just heard counsel say. 18 
19 We are taxpayers. They forget there is an 19 
20 overlay to this case. This isn't just a simple 20 
21 violation of federal law that they' re doing without 21 
22 regard to our interests. They're using our money to do 22 
23 it. And that's why all the law that we've cited permits 23 
24 us to be here today and do what we're doing. 24 
25 I hear no environmental injury, Your Honor, 25 
26 none. What are they talking about? We're talking about 26 
27 using money to go in and mow down a park. They don't 27 
28 want to call it a park. They call it playfields. The 28 
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And they said it because OGALS said, You're 
proposing as part of your project to trade park land for 
a parking lot to benefit the school, and we don't think 
that's the kind of in-kind land exchange the agreement 
provides for. So I think it is, frankly -- and I 
hesitate to say it -- I respect counsel, but it is 
disingenuous, to say the least. 

Your Honor, you have the authority, you do, to 
issue this injunction pending the outcome of trial. 
We' re not dealing with just money. If we were, I 
wouldn't be here. He raised the issue of why aren't 
they talking about their other theory of liability on 
the bait and switch. 

I'll tell you why, Your Honor, because at the 
end of the day it's the violation of federal law that 
will be injuring the property. And that gets me to 
Civil Code 3387, which vests the Court with the 
authority to issue the preliminary injunction. 

You don't look at injunctive relief in 
Page 32 

1 park has a name. It's called George Berkich Park. It 
2 has a sign out front. It's been there for years. 
3 I find it incredible. I find it grasping. I 
4 
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1 isolation, just looking at what's the claim and what is 
2 that claim for. We're looking at what is that claim for 
3 whether we've met our burden to show a likelihood of 

find it offensive for my clients, frankly, Your Honor. 4 
We're not here telling them they can't build 5 

within their footprint of their school. They can. But 6 
I've heard nothing to suggest they've got the approval 7 
to go into that park beyond the 6F3 boundary conversion 8 
and the boundary line and convert that space. I've 9 
heard nothing. 10 

I will say this: Whatever case they're citing, 11 
the zoo case involving Fresno, I guess it is, they 12 
didn't cite that in their opposition. So I'm hearing 13 
about that for the first time. So, frankly, I think the 14 
Court and myself should be able to take a look at that 15 
case and see what it has to say. 16 

THE COURT: It's a trial court decision; right? 17 
MS. REED: Yes, but I think I should be able to 18 

take a look at that and have an opportunity, Your Honor, 19 
with respect to reply to that, because a good chunk of 20 
the argument rested on that case that was not raised in 21 

22 opposition. 
23 THE COURT: So is the federal trial court case 

22 us? 
23 

24 was only value to -- 24 
25 MS. REED: It is persuasive. 25 
26 THE COURT: It can be persuasive? 26 
27 MS. REED: Yes. 27 
28 THE COURT: But if you were unaware of the case 28 
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prevailing on the success of the merits on that claim. 
And then the Court has to look at the 

preliminary injunction law and say, "Could there be some 
real injury to property here?" Yeah. Clearly. And not 
just any property. They can call it playfields, but it 
has a name. It is called George Berkich Park. It is as 
express as day that they agreed to hold in perpetuity 
for recreational use under federal law. 

So, Your Honor, I think this is the most - 
frankly, one of the most persuasive injunction motions 
I've had occasion to deal with. I think you've got 
everything you need to do the right thing, Your Honor. 

THE COURT: All right. Submitted. Well 
argued, as I would anticipate. 

Fortunately, I have no trial next week, so I 
can give this the attention that it warrants, but if I 
give you a week to review this case -- I don't suppose 
you have an extra copy of the case you were reading to 

MR. GREEN: I do, Your Honor. I'd be happy 
to -- well, I have some notes on it, but I'm happy to 
send it to her this afternoon. 

THE COURT: She can look it up. I was going to 
say if you hand it over -- 

MR. GREEN: If I had a clean copy. 
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1 THE COURT: All right. So a week. And I'll 1 
2 give you the ability to file a supplemental brief on 2 
3 that case only, not further arguing the other stuff, 3 
4 just why or why not the Court should consider that case. 4 
5 So routinely, in CEQA cases now, Judge Casserly 5 
6 and I have been referring them back and forth to each 6 
7 other, and to Judge Frazier after we got him certified, 7 
8 to see if there wasn't some resolution short of 8 
9 Armageddon, since every CEQA case basically said the sky 9 

10 is going to fall if I don't go one way or the other. 10 
11 We've had pretty good success with that, 11 
12 finding a place where, you know, perhaps neither side is 12 
13 thrilled with the result, but all sides can live with 13 
14 it. Your case would require, as do many of them, 14 
15 bringing in the City of Encinitas. 15 
16 Mr. Savine is no longer there; right? 16 
17 MS. REED: He's not, Your Honor, but we 17 
18 actually have the City attorney here, Jeff Morris, who I 18 
19 spoke with last night. 19 
20 THE COURT: All right. So if, while this is 20 
21 pending, the parties are interested in going, and if the 21 
22 City is interested in going to one of the judges, I 
23 mean, my experience has been it is best to go to a 
24 sitting judge on these things rather than someone else, 
25 
26 
27 
28 

but that's -- a lot of times we're using developers in 
those cases, and this is not that situation. Let me 
know and I'll find somebody. Judge Casserly, I think, 
is pretty well booked, but anyway. 
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25 
26 
27 
28 

around and ask the City to shut down the whole project. 
Because I've got the City attorney here. Is that 
something I should be considering? 

MS. REED: Your Honor, I'm not concerned about 
that. That is not my intent. I will put it that way. 
That was definitely words in my mouth. No, we wouldn't 
do that, Your Honor. I think we will be happy with the 
injunctive relief if it inures the TRO, and I will 
continue to prosecute the claims here in court. 

THE COURT: Like I said, I'm just asking 
what-ifs. So don't anybody say, "Oh, gee, the judge 
said this, he must be thinking this way." I'm just 
trying to put the arguments in front. 

You're submitted. I will be working on it .next 
week, but I will wait to see your comments. Keep in 
mind, nobody has argued that it is binding on this 
Court, so, you know, keep focused there. State court 
opinion saying that would be more problematic for your 
position. 

MS. REED: Understood, Your Honor. 
When would you like that brief, just for 

22 clarity? 
23 THE COURT: I think I said a week, so next 
24 Friday. 

MS. REED: Next Friday. Okay. 
THE COURT: If you e-file it, if you can call 

us and let us know, because we don't hear things that 
have been e-filed if there is no hearing pending. So 
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MR. GREEN: Your Honor, you're talking about 
this occurring between now and October 24? There is a 
hearing on the CEQA writ is on October 24. 

THE COURT: I'm not putting a deadline on it. 
I'm just saying. I can visualize things that could help 
resolve this that I can't order because they are going 
to require a reasonable approach as opposed to a pure 
fact and law approach. Everybody needs to budge a 

1 
2 
3 
4 
5 
6 
7 
8 

9 little bit to be able to come up with something. That's 9 
10 not within my ability to change the terms of things. 10 
11 So anyway, I encourage that. Like I said, if 11 
12 you want help from us getting somebody, call Noreen. 12 
13 And I'll go wander the halls to find somebody for you. 13 
14 I would want some agreement between the 14 
15 principals to go do it, because I don't want to waste 15 
16 the judge's time by ordering it and then having somebody 16 
17 show up with their arms full and there was no -- repeat 17 
18 just coming out of their mouth. 18 
19 So this is a community asset. The interests of 19 

probably next time I would hear about it would be right 
before the 24th. 

All right. Thank you very much. Again, well 
argued. You're making me earn my pay. 

MS. REED: Thank you, Your Honor. 
MR. GREEN: Thank you very much, Your Honor. 

Have a nice weekend. 
(Proceedings adjourned at 3:11 p.m.) 

20 
21 
22 
23 
24 
25 
26 
27 
28 

the children are certainly something everybody should be 20 
thinking about. 21 

I just want to clarify. You're not asking me 22 
to shut down the whole project. You're just asking me 23 
to extend the temporary restraining order until the time 24 
of trial; right? 25 

MS. REED: That's correct, Your Honor. 26 
THE COURT: And suggestion that there is a 27 

belief that right to do that, that you would then turn 28 
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IN THE SUPERIOR COURT OF THE STATE .OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

DEPARTMENT N-28 BEFORE HON. EARL H. MAAS, III 
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SAVE THE PARK AND BUILD THE SCHOOL, A ) 
CALIFORNIA UNINCORPORATED NONPROFIT ) 
ASSOCIATION, ) 

) 
PETITIONER AND PLAINTIFF, ) 

) 
VS. )No. 37-2019-00012880 

) -CU-WM-NC 
CARDIFF SCHOOL DISTRICT, A CALIFORNIA ) 
PUBLIC SCHOOL DISTRICT; ALL PERSONS ) 
INTERESTED IN THE VALIDITY OF THE ) 
AUTHORIZATION, ISSUANCE, SALE, AND ) 
DELIVERY OF GENERAL OBLIGATION BONDS ) 
ELECTION OF 2016 FOR THE CARDIFF SCHOOL) 
MODERNIZATION AND RECONSTRUCTION PROJECT) 
ALSO KNOWN AS CARDIFF SCHOOL GENERAL ) 
OBLIGATION BOND OF 2016; AND ROES 1 ) 
THROUGH 10, INCLUSIVE, ) 

) 
RESPONDENT AND DEFENDANTS.) 

__________________ ) 

TRANSCRIPT OF PROCEEDINGS 

JULY 24, 2019 
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1. VISTA, CALIFORNIA, WEDNESDAY, JULY 24, 2019, 8:45 A.M. 
2 (The following proceedings were held in 
3 open court : ) 
4 THE COURT: Save Our Park. 
5 MS. REED: Good morning, your Honor. Rebecca 
6 Reed on behalf of the plaintiff. 
7 MR. FONTAINE: Good morning, your Honor. 
8 Justin Fontaine on behalf of plaintiff. 
9 MR. GREEN: Good morning, your Honor. Matthew 

10 Green on behalf of Cardiff School District. 
11 MS. PUCKETT: Lindsay Puckett, Cardiff School 
12 District. 
13 THE COURT: Good morning. So it was pointed 
14 out to me by my courtroom clerk that maybe we should 
15 change the name of the case to Save Our Trees. That's a 
16 lot for an ex parte hearing. 
17 So let me kind of cut to -- I've read both 
18 papers. I haven't read all the exhibits that were 
19 attached, which since we're reporting this, I would 
20 estimate that's about 8 to 10 inches of paperwork that 
21 was filed either late'yesterday or this morning. 
22 Is any part of the work that's being questioned 
23 destruction to the park area? 
24 MR. GREEN: Nothing that's irreparable, your 
25 Honor. Their main reason why they claim there's an 
26 urgency is issuance of the grading permit. All the 
27 grading permit does is allow the District to move dirt 
28 around. 
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1 So it's just as easy as dirt can be moved, it 1 
2 can be moved back. There's nothing irreparable or 2 
3 irreversible that is occurring, that's scheduled to 3 
4 occur between now and the time this Court decides the 4 
5 merits of the bond claims. 5 
6 THE COURT: So that's sort of an answer to my 6 
7 question. 7 
8 What is being pursued on the actual park 8 
9 footprint? 9 

10 MR. GREEN: It's grading and site prep work. 10 
11 There's no vertical construction that will be done 11 
12 between now and November. 12 
13 THE COURT: And the grading which you wish to 13 
14 proceed with would be what? 14 
15 MR. GREEN: It's grading the site for pads. 15 
16 There's retention ponds that deal with storm water, 16 
17 protect the neighbors from storm water, that are 17 
18 required by the City. Essentially it's like -- it's a 18 
19 swale, essentially a depression. That's part of the 19 
20 work that will be done. 20 
21 Currently there's a critical site utility work 21 
22 that's being performed. All the old utilities are being 22 
23 replaced. There's no power at the site. 23 
24 If the TRO that they are requesting is 24 
25 granted -- 25 
26 THE COURT: So is the -- is any part of -- so 26 
27 let's just focus on the footprint of the park for now. 27 
28 I know there's a lot of other issues, and I'm not 28 

Page 6 

MS. REED: I don't know that that's -- well, I 
didn't have notice of it June 17th. I don't know if 
that's accurate. 

MR. GREEN: Your client was across the street. 
I think they were aware of when it was closed, but it 
was June 17th. 

MS. REED: And at that point the District did 
not have a grading permit, which we've been monitoring 
incessantly, because that was their green light to be 
able to do the things that they are doing now in 
violation of federal law. 

I mean, your Honor has seen the papers. The 
National Parks Service has already weighed in on this 
issue. They said they are unlikely to approve the 
District's plan. 

The Districts know that. They want time. They 
decided to proceed at risk knowing that, identifying 
this issue in their DEIR as a significant impasse that 
they had to get around. They didn't get around it. 
They broke around anyhow. 

And they are continuing to make other 
violations of the LWCF and federal law, including, as I 
said, the park closure, cutting down this old growth 
Torrey pine tree, and doing the grading activities they 
just represented to the Court. This is a historic park. 

THE COURT: And this is ex parte. 
MS. REED: Sure. 
THE COURT: So this is, what's the emergency 
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selling those out, but for an emergency TRO, the issue 
that I'm going to consider is whether anything is 
happening to the footprint of the park that will either 
exclude people, because that's part of your argument is 
that the par~ is supposed to stay and people are 
supposed to be allowed to use it. 

And so with respect to utilities, are they 
running through the park area? 

MR. GREEN: I believe that there is some site 
utility work that's occurring in that area. I have - 
the bond program manager is in the courtroom, your 
Honor. 

THE COURT: You can check with him. That's 
fine. 

MR. GREEN: Thank you. 
It's a storm drain that will be underground, 

your Honor. 
THE COURT: Okay. All right. 
MS. REED: Well, your Honor, they already found 

a very old growth protected Torrey pine tree. They have 
taken that down, chopped it down. 

They closed the park for two years, which in 
and of itself, the National Park Service has said is in 
violation of federal law. So they have this park 
closed. Nobody can access it right now. 

THE COURT: When did that happen? 
MS. REED: That happened -- 
MR. GREEN: June 17th, five weeks ago. 
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and what is the best course for the Court to protect? 
And I know there are bigger issues. There's the money 
issue and stuff like that. 

But to me the issue which warrants potential 
emergency action is the destruction to or the preclusion 
of people from the park, which isn't to say that some 
work can't be done in the interim. 

But when was the tree taken down? 
MS. REED: It was the very end of June, I 

guess. They are continuing to try to take down trees 
out of the park. As of last week I was notified while I 
was in an on-site meeting in another case, I got a video 
of another tree that the District was trying to chop 
down. 

My clients liter~lly got out in front of the 
tree because these folks identified it as protected and 
proclaimed to the City and in the DEIR that they 
wouldn't touch that tree. And they proceeded to try to 
tear down that tree. 

So I am a little bit hesitant to trust the 
representations that have been made, given that this 
work is going on within the park as we speak and that 
they continue to try to take down things that they claim 
were protected in the very first instance. I find that 
very problematic. 

I suppose, your Honor, what I'm speaking to is 
the irreparable harm. They just claim, well, they can 
move around dirt and it's okay. 
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THE COURT: I get that. 
MR. GREEN: Can I make a couple points? 
THE COURT: You may. 
MR. GREEN: The tree they are talking about 

isn't even in the park. It's on the opposite side of 
the site. In that big stack of papers, the last 
exhibit, there's actually an arborist's report that the 
District has been following protocol about what to do 
with this tree. 

The arborist's opinion is actually that it 
needs to come down. So that's the tree issue. It has 
nothing to do with the park. 

The other thing I want to point out, their 
entire argument about the park and protecting the park 
is based on an agreement between the City of Encinitas, 
the school district, and the National Park Service. 

The National Park Service program with respect 
to the parks is administered by an agency that's -- at 
the state level by OGALS, the acronym 0-G-A-L-S. 

OGALS is fully aware of the construction. The 
District has been in communications with them for, I 
think, nearly 18 months. 

A month ago, after construction had started, 
this is in Exhibit 21 of our notice of lodgment, OGALS 
sent a letter. And in that letter OGALS stated, quote, 
OGALS is not requesting a stop of the construction 
process." The agencies that can enforce this agreement 
are OGALS and the City of Encinitas. 
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MR. GREEN: It's vertical construction work, 
your Honor, that is not going to be done. It's site 
prep work and grading. And the grading work is not 
irreversible. If we're going to not allow that to 
happen, then you're getting into project delay issues. 

THE COURT: Well, I'm not going to stop work on 
the school, period. Whether or not they are successful 
on their bond issues and the other matters, that's an 
economic decision for the defense to decide whether they 
wish to risk that. 

Having already ruled on some aspects of the 
defense case, I was a little surprised to see that it 
was reasserted here. But -- 

MR. GREEN: Could I add one thing, your Honor? 
I'm sorry. 

If the retention ponds aren't built in the 
park, then the school can't be constructed. That's the 
work that is included in what's going to be done in the 
next 60 days. That's the swales. 

And ultimately at the end of the day what those 
are going to be is they are grassy swales. They will be 
play areas, which is exactly what they want to preserve 
them to be. 

So, again, it's just a red herring. There's 
nothing that's going to happen in the next 60 days that 
is really what they are attacking and complaining about. 
And if you don't allow retention ponds to be built, the 
school doesn't get built. 
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OGALS has stated their position to the District 
that they are not trying to stop the construction and 
they are interested in working this out. The City of 
Encinitas, under the grading permit, has conditioned 
working out this issue before construction can begin in 
the park. 

So as a matter of just -- as a factual matter, 
the District cannot do the work it is that they are 
trying to stop that they are complaining about under the 
CDP. The District will need to resolve that. 

None of this work is going to be done between 
now and the time the Court is going to decide the bond 
claims on the merits. There's no immediacy. 

Had they met and conferred with us like the 
Court's policies and procedures require them to do, they 
would have been aware of all this. 

They also don't realize that the TRO they are 
asking for would deprive kindergarteners and first 
graders at Cardiff of a school to attend this fall. 
They didn't talk to us about it. 

There's no urgency. There's no immediacy. 
This park is a nonissue. There's nothing to deal with 
that has to be dealt with in the next two months before 
the Court decides the merits of this case. 

THE COURT: So what we can agree is that no 
work will be done in the park area until after the Court 
makes a decision on the merits, since you just said 
nothing is going to happen. 
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MS . REED: May I respond to that? 
All good and well if you folks had the 

authorization of NPS. You don't. OGALS is saying that 
they are not going to object to the construction. We 
both know what they are talking about. They are talking 
about within the footprint of the school. 

The agreement couldn't be more clear. This 
land is to be held in perpetuity for park land. You 
folks don't have approval from the National Park 
Service. You know that. It's not disputed. 

So if you had the authority of NPS, fine. You 
know, we wouldn't have a lot to say about that. We 
would have a lot to say about other claims that we've 
made. 

But the reality is you don't have that 
authority, and you want this Court to bless, you know, 
the construction in the park and, quite frankly, in 
violation of federal law. 

The most recent E-mail from National Park 
Service said they believe you folks are violating 
federal law by the simple act of closing that park for 
two years to perform the activities you just described. 

MR. GREEN: It would have to be closed for six 
months to be a violation actually based on the regs that 
they presented to the Court. It's been closed for one 
month. And by the time the Court can decide the merits, 
it will be September. It will have been closed for 
three months. 
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In addition, these are contractual requirements 1 
between NPS, the City, and the District. Plaintiff 2 
isn't a party to the agreement. They are not a 3 
third-party beneficiary. They don't even have any 4 
rights to enforce it, 5 

These are discretionary issues for those other 6 
contracting parties. And as indicated, the City of 7 
Encinitas has already conditioned the construction work 8 
in the park on this issue being resolved. 9 

So we can't -- the District cannot do the work 10 
they are complaining about until that issue is resolved 11 
or it would violate the CDP, 12 

MS. REED: Your Honor, 526 (a) allows us to do 13 
exactly what we would ask the Court to do today, which 14 
is to enjoin the use of taxpayer money where it's being 15 
spent in violation of federal law. The law is directly 16 
on point about that. That's why we're here today. 17 
That's what we're doing. 18 

They are violating federal law. This isn't 19 
just a simple contract agreement. This is deserved of 20 
statutory protection, that the park is statutorily 21 
protected by federal law. 22 

And this is an agreement, you're right, that 23 
they entered into, it's interesting, because they are 24 
bound by it, And they are basically saying, we're going 25 
to breach it. At some point we' 11 go ask for 26 
forgiveness later from NPS. 27 

It's just simply not okay, You know, my 28 
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park area dating back to the early 2000s. This isn't 
new. There's already stuff that was constructed in 
there that they have no problem with. 

And so for them to selectively complain about 
things now, including, it's interesting, is their 
clients value a dog park that's in that area. That dog 
park was put there without NPS approval as well. They 
don't complain about that. 

The bottom line is there's no immediacy or 
urgency to what it is they are asking for. This work 
needs to continue. And it's not irreversible, 

The Court can decide the merits in 60 days from 
now, which is the date we proposed to them, September 
27th. There's nothing happening between now and then 
that warrants injunctive relief. 

THE COURT: All right. So I'm going to grant 
the temporary restraining order with respect to the 
footprint of the park, with the exception being work 
that's necessary for putting in utilities to the school. 

So in other words, if there's a trench that has 
to be built to bring utilities from the street into the 
school, I'll allow that to proceed, but nothing that 
will destroy the footprint of the park. 

And when I say "minimal," I am not suggesting 
that somebody says, well, we need to scrape the whole 
park so that we can put in a three-foot trench, 

So that we're clear, I want the work on the 
school to proceed such that students have a place to go 
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position, your Honor, is, again, I can appreciate that 1 
this is going to delay out their construction, because 2 
there's a sequencing of construction for sure, but they 3 
have known this issue. They've known it for a very long 4 
time. 5 

They decided to proceed at risk when they had 6 
an E-mail from the federal government saying, we've 7 
reviewed your plans, We are not likely to approve this, 8 
We don't believe that you can take park land and convert 9 
it to a parking lot and that that's an in-kind exchange 10 
of recreational areas. We didn't create the issues. 11 

And I'll represent to your Honor, we've sat 12 
down in a CEQA settlement meeting. We have attempted to 13 
resolve the case with these folks. There was a way. 14 
There was a path for it that this could have all been 15 
resolved and everybody could have gotten what they 16 
wanted. We were told to pound sand. And they 17 
proceeded, And that's why we're here today. 18 

MR. GREEN: Your Honor, just a couple points. 19 
The National Park Service is not seeking 20 

injunctive relief, It's the plaintiff, National Park 21 
Service is aware of everything that's going on, 22 

There have been multiple meetings and 23 
communications, It's in the process of being worked 24 
out. They aren't asking for injunctive relief, This 25 
plaintiff is not entitled to one. 26 

The other point is, I know that it's 27 
interesting, there actually has been construction in the 28 
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to school this fall. It seems to me that there's been 
teardowns of buildings and things like that. 

I don't know the City's plan or the District's 
plan for how they are going to manage all that. But I'm 
also cautious because it is not unusual for 
defendants -- I'm not saying your defendants, I'm saying 
defendants in general -- to go beyond the minimal amount 
necessary and then say, oh, sorry, I misunderstood, but· 
now that it's done, there's nothing we can do. 

Now, I'm not saying your client is going to do 
that. But we're going to get this thing worked out, 
I'm going to balance everything between the needs of the 
students, the needs of the District, the needs of the 
community plaintiffs, 

And I'm going to deal with the legal issues 
that you've cited repeatedly in this motion. Though I 
don't know if you heard my comment earlier that I was 
surprised to see those same issues here, since they were 
dealt with in the last motions. 

But should we start to go down the path of ask 
for forgiveness later for doing something that should 
have been foreseeable would be in contrast with my 
ruling, I will lock down the whole project, not just the 
park footprint. 

So I'm going to try and make this as narrow as 
I possibly can. The money issue at this point doesn't 
worry me so much because, as you pointed out, if I order 
the money paid back, and if that's upheld by a Court of 
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1 Appeal and the District runs itself out of money or the 1 
2 bond gets knocked out, all of those money issues, which 2 
3 while they could be significant, I'm not as inclined to 3 
4 stop on a temporary basis. 4 
5 But if someone misinterprets my saying, for 5 
6 example, put the utilities in to the extent that they 6 
7 have to go across there, as an expansive opportunity to 7 
8 create perhaps not irreversible harm but significant 8 
9 harm to the park footprint, it would be a bad day back 9 

10 in court. 10 
11 So I'm saying this partly -- I know you 11 
12 understand that, but I'm saying it partly for your 12 
13 clients so they don't misinterpret and think because I'm 13 
14 not giving the plaintiffs everything they want or 14 
15 petitioners everything they want, that somehow that's a 15 
16 green light to just cause problems. 16 
17 So I'm going to be, for the next two months, 17 
18 real protective of that park area until I've had a 18 
19 chance to rule on the merits of the case in total. But 19 
20 I don't want to stop work from being performed for the 20 
21 benefit of the school. 21 
22 So am I clear enough on that? 22 
23 MR. GREEN: Your Honor, if I could just have 23 
24 one moment with my client to make sure they' re clear or 24 
25 if there's clarification they might need. 25 
26 MS. REED: May I address something in the 26 
27 interim? 
28 THE COURT: Sure. 
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27 
28 

injunction hearing subsequent to this TRO, we can do 
that in the interim. 

I just -- in my view the 526(a) claim is the 
claim that entitles my client to what we're asking here 
permanently at the end of the day. And I say that out 
of transparency. 

THE COURT: For a moment let's stay focused on 
the -- 

MR. GREEN: One clarification, your Honor, back 
to the TRO. 

The retention ponds are not ponds. They are 
depressions in the ground. They are required by the CDP 
from the City of Encinitas. 

So that's the only other aspect that we would 
ask that we be permitted to do in addition to site 
utility work, because that work is essential to do work 
on the site in order to be compliant with the Costal 
Development Permit issued by the City of Encinitas. 

THE COURT: Yeah. But two months isn't going 
to hurt that issue. And we're not even in storm season. 
So in the unlikely event that there's a surprise major 
storm that hits for the end of September, you can come 
in and see me ex parte if you need to do an emergency 
prospect. 

MS. REED: That's the interesting issue is 
they've got their CDP, it's true, but we've got the 
federal government saying, we're not approving this. 

THE COURT: Okay. But let's deal with this 
Page 20 

1 MS. REED: Your Honor, so I think they've 
2 indicated to you they intend to built storm water ponds 
3 in the park. 
4 THE COURT: I don't think of that as utilities. 
5 MS. REED: Okay. Thank you. I appreciate that 
6 clarification. 
7 Also, I think with respect to the park closure 
8 as well, that's another issue. They are denying access 
9 to everyone from the park. 

10 THE COURT: True. I'm trying to prevent 
11 further harm in a temporary restraining order. I'm 
12 trying to make it as narrow as possible. 
13 MS. REED: Sure. 
14 THE COURT: So if I rule in your favor in two 
15 months, then it will get open back up immediately. But 
16 I don't want harm being done to that area in the 
17 interim. 
18 MS. REED: I appreciate your comments, your 
19 Honor. 

1 issue first. 
2 Do you need to add something else? 
3 MR. GREEN: One second, your Honor. 
4 Your Honor, nothing further on that. 
5 I would just ask if the Court would -- if 
6 there's going to be an impact now without being able to 
7 build those basins on construction in the school 
8 footprint, the current existing school footprint, I 
9 would ask that the Court require the posting of an 

10 undertaking or bond. \'le estimate about $83,000 a month 
11 in delays. Multiply that by two months. 
12 THE COURT: Why is it going to delay 
13 construction in the ·school footprint? 
14 MR. GREEN: Because we need the retention 
15 basins there to catch the storm water under the CDP. So 
16 now this calls into question our ability even once -- 
17 when the students come back, in the other secured areas, 
18 for us to continue work on the school site. 
19 THE COURT: Maybe they should ask the City if 

20 The one thing I would note is, we are working 20 
21 on a briefing schedule with respect to the reverse 21 
22 validation claim, Our 526(a) claim is distinct and very 22 
23 different than the reverse validation. 23 
24 And that claim entitles us to discovery. So I 24 
25 intend to take depositions and do the things I need to 25 
26 do in order to try that claim. So those are separate. 26 
27 So I did want to be transparent about that, but 27 
28 if the Court felt it necessary to schedule a preliminary 28 
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they should be allowed to go forward with the footprint 
of the school since the Court has temporarily requested 
this. 

And if the City says, "No," keeping all the 
things in mind you're saying, I'm not sure that that 
ultimately helps your case, because now all of a sudden 
the City is not finding that there's such an emergency 
that the school be built. 

But I'm not going to issue a bond right now. 
Page 21 
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If I were to grant a preliminary injunction, I might 
consider the issue. The case law is kind of tricky on 
these things with public projects. 

And courts above me don't seem to like us 
putting restraints on these cases that would preclude 
them from going forward with the CEQA stuff 
notwithstanding. They put some rather significant 
obstacles in the way of requiring bonds and then 
there's -- they've got to be small. 

So why don't we see if the City will allow them 
to proceed with construction on the school footprint, 
keeping in mind, like I said, that you'll have a 
decision hopefully in a couple months. 

MR. GREEN: Your Honor, the other thing I would 
like to ask is then can we go ahead and set the hearing 
on the reverse validation cause of action for September 
27th? 

THE COURT: That day -- I'm just trying to look 
at what the Court's schedule is. 

MR. GREEN: We'd also propose October 4th if 
that's better. 

THE COURT: As you can probably see, I'm out 
until the 25th of September. And while I appreciate the 
small amount of papers that were filed today don't cover 
the entire case, I anticipate I'm going to have some 
reading to do. 

And I don't know that a day and a half before 
your hearing is going to allow me to prepare. But if 
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to discuss payment for the record, because I haven't 
been able for over two weeks to get a response from 
Ms. Reed. 

We certified the record on July 8th. I gave 
them an invoice with our costs. Our stipulation then - 
they agree that under the law petitioner fronts the cost 
of the record. I'm sorry to bring this up, but -- 

MS. REED: It's okay. 
MS. PUCKETT: -- I proposed a stipulation to 

them on Monday with a schedule that gets us to trial or 
law and motion hearing on CEQA either November 7th or 
November 14, because I believe your Honor requested 
Thursday at 2:30. 

I just heard November 7th, so maybe that means 
that they are unavailable. But in any event, I assume 
they are going to want the record for their opening 
brief. And so we need to get paid so we can give them a 
copy so we can set the schedule. 

THE COURT: How much is the bill? 
MS. PUCKETT: $14,000. 
THE COURT: Okay. 
MS. REED: I'll chat with her about that. 

We've been going through the invoice. And I do need to 
give a response to her, frankly. It's high for what the 
record is in this case. 

It's not a voluminous record, frankly. So I 
would like to talk to her about the costs entailed on 
that because we got one -- an invoice basically for just 
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you want to do October 4th, that works for me. 
MR. GREEN: Yes, your Honor. 
MS. REED: I have a trial starting with Paul 

Tyrell for -- we think it's a four-week trial in Judge 
Taylor's department. He's made it clear he's going to 
try that case and it's going to go. 

THE COURT: Judge who? 
MS. REED: Judge Taylor. 
THE COURT: Oh, Taylor. 
MS. REED: Yes. 
But what I can do is, counsel did order the 

21 Taylor? 
22 MS. REED: It's October -- oh, it is. Sorry. 
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12 stipulation, and, frankly, I've just been in back to 12 
13 back depositions and hearings and I need to get back to 13 
14 you. 14 
15 Can I get you a date today based on the 15 
16 stipulation? 16 
17 MR. GREEN: Your Honor, it's critical. We need 17 
18 a date. 18 
19 THE COURT: Wait. 19 
20 When are you starting the trial with Judge 20 

21 
22 have the index right in front of me. This is, in my 

23 I'm confusing another trial that the case did just 23 
24 settle. So I guess it's not until November 7th. So, 24 
25 frankly, yeah, October 4th should be good. He's letting 25 
26 me know. 26 

MS. PUCKETT: Your Honor, while we're here, can 27 
we also discuss about a CEQA schedule? And we also need 28 
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a lump sum of however many hours and $14,000. So I just 
would like to be able to chat with her about that. 

MS. PUCKETT: I disagree with that, but that's 
not the subject of the ex parte. So out of respect for 
the Court's time, we'll go there, but -- 

THE COURT: What's the copy cost out of that? 
MS. PUCKETT: The copy cost, I don't even 

think -- 
MR. FONTAINE: I don't think it includes a copy 

MS. PUCKETT: I don't think it includes a copy 
because it's an electronic record. So it's just the 
paralegal time from our office and some staff time and 
very nominal attorney time, which is allowed under the 
case law, just to review it. 

And then we had a meet and confer on some 
documents that they wanted excluded. And then we agreed 
that we didn't need to exclude them. So we included 
that time in there. 

THE COURT: Okay. 
MS. PUCKETT: So it's a 17,000-page record. I 

opinion, very standard. 
THE COURT: I will be honest with you, it does 

seem just at first blush a little high for some -- I 
mean, we do a lot of CEQA cases and I would say that's 
on the higher end of what I've seen. 

I'm not saying it's not reasonable. But why 
Page 25 
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1 don't you guys get that -- in fact, why don't you maybe 
2 go out in the hall or downstairs and talk about it. See 
3 if you can't work that out without me. 
4 If you can't work something out, I suppose you 
5 can come back and see me on it, but it's a recoverable 
6 cost if you're successful. And I -- you said you're 
7 starting trial in November? 
8 MS. REED: Yes. 
9 THE COURT: I'd kind of like to get this done 

10 before then -- 
11 MS. REED: And that's fine -- 
12 THE COURT: -- because afterwards you are not 
13 going to be available. 
14 MS. REED: -- setting the CEQA hearing. 
15 THE COURT: But you said you're starting a 
16 trial the first full week of November? 
17 MS. REED: That's right. 
18 MS. PUCKETT: I'm more than happy to discuss 
19 the cost of the record. It would cost more for the 
20 District to pay me to come in here and fight about that 
21 than to negotiate those costs. 
22 What I'm upset about is that now we've blown 
23 over two weeks when I could have had a response that 
24 said, you know, Lindsay, I think this is a little high. 
25 Can we talk? 
26 Instead I don't get a response to four E-mails 
27 
28 

1 So I'm sitting here waiting for a criminal case if we 
2 ever finish. 
3 So I set them on Thursdays because then I can 
4 do a jury trial in the morning, maybe take them through 
5 lunch, until 1:00 or 1:30, and then send them home so I 
6 haven't lost a trial day. 
7 And then I usually give the lawyers somewhere 
8 between 30 minutes to an hour to argue. As I mentioned 
9 before, usually people run out of steam after about 20 

10 minutes, because talking nonstop for 30 or 45 minutes is 
11 hard. 
12 Since I will have just heard you on another 
13 case -- on the same case, different issue, I don't know 
14 that -- and you'll have a full record, I don't know that 
15 you'll need as much time. 
16 So, yes, Thursday is our -- when I like to do 
17 those. I don't give you a tentative ruling. You come 
18 in and argue. 
19 MS. PUCKETT: Could we do the 24th? I think we 
20 can work that out with the briefing schedule. I would 
21 like four weeks for opposition, if possible. If they 
22 could have their opening due -- that would be -- 
23 THE COURT: 24th? Do you want to do the 24th? 
24 MS. PUCKETT: Yeah. I proposed -- 
25 THE COURT: She says okay, 24th. 
26 MS. PUCKETT: Is that okay? 

that I sent on this. We want to go to trial and we want 27 
to set dates. And we can't do that because I can't just 28 
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MS. REED: Yes. .. 
MS. PUCKETT: Okay. Could we still have four 
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1 go file a brief. She gets to go first. So I would like 
2 some direction on getting them to respond. 
3 THE COURT: I asked you to go out in the hall 
4 and talk about it. 
5 MS. REED: We will do that. Your Honor, I'm 
6 not -- I mean, we can set a hearing date. We' re going 6 
7 to get this resolved. We need our record. 7 
8 THE COURT: Do you want to do November 7th? 8 
9 Get it done before your trial starts. 9 

10 MS. REED: November 2nd? 10 
11 THE COURT: 7th. November 2nd is a Saturday. 11 
12 MS. REED: So trial call is November 7th. 12 
13 Can we do it -- are you out in October, your 13 
14 Honor? Is that what you were saying, dates in October? 14 
15 THE COURT: No. I mean, I may have obligations 15 
16 at the court, but you can do October 31st. 16 
17 MS. REED: Yeah. I prefer to jam it in there 17 
18 at the end of October if we could. 18 
19 THE COURT: October 31st. 19 
20 MS. PUCKETT: I can't do the 31st. It's only 20 
21 Thursday is the option? 21 
22 THE COURT: So I'm a trial department as well 22 
23 as a law-and-motion department. So I'm in trial Monday 
24 through Thursday. 
25 And by setting them on Thursday afternoons at 
26 
27 
28 

1 weeks for our oppo? 
2 MS. REED: Can we just chat about that maybe 
3 out here? 
4 
5 

23 order? 
24 MS. REED: Yeah, I'd like to do a proposed 
25 order. 

like 2:30, I can, if I'm in trial -- right now I'm 26 
supposed to be in a 10-day trial that they -- magically 27 
became a 20-day trial and they had their own conflicts. 28 
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MS. PUCKETT: Sure. 
THE COURT: You guys work that out. As long as 

I've got everything two weeks before the trial. 
MS. PUCKETT: Just two weeks. 
THE COURT: If you want to modify a briefing 

schedule amongst yourself, that's fine. 
MS. PUCKETT: That's fine. I had noted at our 

first ex parte that you needed four weeks. But if two 
weeks -- or four weeks before. But if two weeks is 
okay, then that works. 

THE COURT: It's usually due whenever the brief 
is, four weeks for an oppo, two weeks for a reply, and 
then I need to have everything here and ready to go a 
minimum of two weeks before the hearing date. 

So if I said four weeks, it may have been 
because it was the time we were looking at. But 
somebody else has to organize everything for me to read 
it. 

All right. So is somebody going to create an 

THE COURT: I think you need that so that 
should somebody accidentally violate that order, they - 
it's not something that was so gray that there was - 
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1 there's no ability to enforce the order, 
2 But I think I've been pretty clear that I am 
3 going to make this as small as possible to preserve the 
4 issues, but that nobody should misinterpret that as -- 
5 or think that they can just come in and apologize later 
6 having violated it, I'm fairly clear on that. 
7 MR. GREEN: Counsel, provide a copy before you 
8 submit it. 
9 

10 
MS, REED: 
MR. GREEN: 

I will submit it to you first. 
Thank you. 

11 THE COURT: But you're clear enough generally 
12 that I don't have to worry that somebody is going to go 
13 out today and do something and say, well, the order 
14 wasn't finalized yet; right? 
15 MR, GREEN: I understand that, your Honor. 
16 Yes. Thank you though for making that clear, 
17 THE COURT: I deal with a lot of construction 
18 issues. 
19 MR. GREEN: Sure. 
20 The October 4th, is that 1:30 or -- 
21 THE COURT: Which one are we talking about? 
22 MR. GREEN: This is the hearing on the reverse 
23 validation. 
24 THE COURT: We can set that one for Friday, so 
25 that will be at 1:30. 
26 MR, GREEN: Okay. Do we come at 10:30 again, 
27 or should we just come on your 1:30 calendar? 
28 THE COURT: 1:30. 
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1 MR. GREEN: Okay. Thank you, 
2 THE CLERK: What is October 24th, your Honor? 
3 THE COURT: That's going to be the -- how would 
4 you want to phrase that? That's the hearing on their -- 
5 MS. PUCKETT: First cause of action under CEQA. 
6 THE COURT: Okay, So nice to see you all. 
7 MS. REED: Thank you, your Honor, 
8 MR. GREEN: Thank you, your Honor, 
9 MR. FONTAINE: Thank you, your Honor. 

10 MS. REED: Thank you for your time, 
11 THE CLERK: That's at 1:30? 
12 THE COURT: The CEQA one on the 24th is going 
13 to be at 2:30, 
14 MR, GREEN: Have a nice day, your Honor, 
15 THE COURT: Thank you. 
16 (PROCEEDINGS CONCLUDED) 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
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Lindsay Puckett 

From: 
Sent: 
To: 
Cc: 
Subject: 

Lindsay Puckett 
Friday, November 22, 2019 12:17 PM 
'Reed, Rebecca L.'; Matthew Green 
Fontaine, Justin M.; Brizolis, Alex G.; Wanda Roybal 
RE: STP v. Cardiff Notice of Ex Parte Hearing 

Our ex parte was moved to 12/2 and the one on 12/4 was vacated. I picked 12/4 to give the Judge more time to read the 
papers after coming back from vacation. 

I -_JI,,& 
I_JIX 

l:1 ', I Ill', J .S hllll LI IC 
I I I O 1; ', I ; -, \ I I \ W 

Lindsay Puckett 
Partner 
lindsay.puckett@bbklaw.com 
T: (619) 525-1378 
www.BBl<law.com m! 

From: Reed, Rebecca L. [mailto:Rebecca.Reed@procopio.com] 
Sent: Wednesday, November 20, 2019 2:34 PM 
To: Matthew Green; Lindsay Puckett 
Cc: Fontaine, Justin M.; Brizolis, Alex G. 
Subject: STP v. Cardiff Notice of Ex Pa rte Hearing 

Matt and Lindsay- 

I called the clerk and Judge Maas can get us in on 12/2/19 to address the rulings. I reserved the hearing date. Josie 
suggested that you either vacate your 12/4 ex parte and address your issues on 12/2 in the context of my ex parte, or 
you can call and reserve your own ex pa rte on 12/2. 

Thanks, 
Rebecca 

REBECCA L. REED 
SENIOR COUNSEL 

P. 619.906.57861 F. 619.788.55231 rebecca.reed@procopio.com 
525 B STREET, SUITE 2200, SAN DIEGO, CA 92101 

I'. 

@Procopio 



mailgw0l .procopio.com made the following annotations 

Wed Nov 20 2019 14:34:31 

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any 
attachments hereto may contain information that is confidential and/or protected by the attorney-client privilege 
and attorney work product doctrine. This email is not intended for transmission to, or receipt by, any 
unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to unintended 
recipients is not intended to and does not constitute a waiver of attorney-client privilege or attorney work 
product protections. If you have received this email in error, immediately notify the sender of the erroneous 
receipt and destroy this email, any attachments, and all copies of same, either electronic or printed. Any 
disclosure, copying, distribution, or use of the contents or information received in error is strictly prohibited. 
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